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PROBLEMS CONNECTED WITH THE PRES- 
ENT PERIOD OF SOCIAL UNREST—V— 
THE SOLUTION. 





This is the last of a series of editorials 
on the problems connected with the present 
period of social unrest. 


When we now announce that we here 
propose to solve the various problems we 
have stated we do not wish to raise any false 
hopes. No man who lives,in a time when 
old principles, old systems and old customs 
are being discarded as outworn and unserv- 
iceable can determine what new principles, 
systems and customs will finally take th 
place of those that are being discarded. 


In the evolution of social processes con- 
crete suggestions are valuable only as fur- 
nishing the means for experimentation. The 
important thing is to discover some new 
general principle which shall be the cri- 
terion by which to test the new experi- 
ments. 


In the industrial revolution of the last 
half of the eighteenth century the central 
idea was to secure greater production by 
group activity and improved machinery. 
Capitalism became dominant and the indi- 
vidual hand-craftsman became simply a cog 
in a great machine. But the result justified 
the new principle and the social life of the 
world was enriched by the abundance of 
new conveniences invented and supplied by 
the new order of business organization and 
the wider means of communication. 


We have reached the very pinnacle of in- 
dustrial productivity. Wealth has accumu- 
lated to proportions undreamed of. But 
still we are not satisfied and the ground of 
dissatisfaction is that this wealth has not 
been fairly distributed. Under the old in- 
dividualistic conceptions of life, each man 
was permitted to get all he could and by 





whatever means he could devise, short of 
an actual breach of the criminal law. More- 
over, the greed for gain has led to the crea- 
tion of monopolies and trade agreements 
which have boosted prices and increased 
the cost of living. Another result of the 
ascendency of individualistic control of “big 
business” has been to put the people at the 
mercy of a few men—especially those who 
control industries vital to the needs of the 
people. 

The worker was the first to see that under 
the new system his individuality and free- 
dom were gone; also his power to deal on 
equal terms with his master. Individually 
he was not on the same plane with his em- 
ployer; he could not deal at arm’s length 
with him in the matter of wages, etc. To 
meet this inequality he gradually revived 
in a modified form the old guild system 
of the feudal age and sought to better his 
position by joining with other workers in 
selling his labor. With his formidable wea- 
pon, the strike, he was able to enforce his 
demands for increase of wages and better 
living conditions. In the main the labor 
union movement greatly benefitted the con- 
dition of the worker. 


In the meantime the people themselves 
were slow in seeking means for their 
own protection. The courts still upheld the 
sacred rights of private ownership of prop- 
erty without regard for the common wel- 
fare. Gradually, however, the people awa- 
kened to the necessity of protecting them- 
selves from the two great giants of indus- 
try—the trust and the labor union. After 
vainly striving to stop evolution and to 
break up the trusts through the Sherman 
Act, the people finally adopted the scheme 
of creating boards of control, such as the 
Interstate Commerce Commission, the 
Trade Commission and the Federal Reserve 
Board. 


Out of these tendencies of the last few 
years we think we are able to discover the 
new principle which will dominate the de- 
velopment of industrial society in the im- 
mediate future. This principle is that in- 
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dustry must be made to serve three parties 
—the owners, the workers and the people. 
Each of these have vital interests and none 
of them shall hereafter be favored at the ex- 
pense of the other. 

Some proprietors will probably insist on 
their exclusive individual rights of owner- 
ship. Some workers will insist that they are 
the sole creators of wealth and like the Sov- 
iets of Russia are entitled to control all in- 
dustry. Some radical reformers among the 
people will insist that the people should 
control all industry through government 
officials. All of those who take these views 
see only one side of a three-sided problem. 
Each is wrong in his solution, although each 
correctly states one side of the issue in- 
volved. ‘The solution is to bring all three 
parties concerned in industry to see the 
other man’s side and to devise a plan that 
will protect the interests of all. 

Hereafter the owner of an industry will 
recognize the rights of the workers. They 
are not merchandise, but partners in his 
business: not partners in the sense of exer- 
cising a dominating control of the business, 
but in the sense that they shall have some 
voice in determining the conditions under 
which they shall labor and the extent of 
their share in the joint profits. 


The labor union will hereafter direct its 
energies not to antagonize business but to 
co-operate with the industry which af- 
fords them their means of living. They 
will recognize the right of the “man with 
the big idea” at the head of the business 
and which makes the business a success. 
They will recognize his right of property as 


being based on his executive ability to direct ' 


the enterprise rather than on the capital 
invested. The man of “brains” is neces- 
sary to labor. 


Moreover both worker and employer will 
come to recognize the rights of the public 
for whom they are trustees and without 
whose support and protection the business 
could not succeed. 

The people, on the other hand, are not 
likely to be misled into assuming absolute 





control of business, thus depriving society 
of the tremendous value of individual ini- 
tiative. Rights of ownership, based on indi- 
vidual initiative and invention will be pre- 
served. Labor’s demand for a just share in 
the values which it creates will also be rec- 
ognized as inherently just. But society will 
seek through efficient commissions to re- 
strict the rights of both labor and capital 
only so far as it may be necessary to pro- 
tect the interests of the whole people. 

This solution postulates a spirit of ac- 
commodation. One party may not insist that 
its rights alone shall be served. There must 
be a covenant of peace based on recogni- 
tion of the rights of all and legislation 
should be passed that will guarantee this 
protection and furnish quasi-judicial means 
of arbitrating all conflicts between the 
respective parties thus recognized as having 
vital and distinct rights in the industries of 
the country. 

This last idea resolves the problem into 
one of finding the best means possible of 
promoting industrial justice—justice to the 
owner of the business, justice to the worker 
and justice to the people. This will be the 
big problem of the immediate future, and 
when it is satisfactorily solved, society will 
enter into a state of industrial peace and 
prosperity which will be distinguished by 
the fact that the rewards of industry are 
more fairly and more universally distrib- 
uted. 

In order to provide a proper atmosphere 
for the development of this new idea 
a new national spirit of good fellow- 
ship must take the place of the spirit of 


_ hate now prevailing. The employer, the 


worker and the people’s representative must 
be willing to put their feet under the same 
table and settle all their differences in a 
spirit of fair play. 

Above all a new patriotism must be 
developed,—one that takes pride not ‘so 
much in national greatness as in national 
justice. Respect for law founded upon jus- 
tice, and respect for those who administer 
the law must be inculcated in every heart. 
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Such a spirit will serve to drive out of our 
midst the disturbing elements of syndical- 
ism, Bolshevism and anarchy, and those 
who seek only to destroy all industry and 
all government and make any permanent 
solution of our industrial problem impossi- 
ble. It will permit those who love their 
country to work out a solution that will 
benefit all. 

But let us not be impatient of results. If 
we can agree on a few general principles 
and ideals of social justice, time and ex- 
perience should be permitted to work out 
these principles and accomplish these ideals 
in a manner that will make them permanent 
and effective. The white heat of the pres- 
ent controversy, however, affords the op- 
portunity to shape those principles and 
point those ideals that shall dominate our 
civilization for centuries to come. 








NOTES OF IMPORTANT DECISIONS. 





CONSTRUCTION OF A CONTRACT FOR 
THE SALE OF A “SEASON’S OUTPUT.’’—Is a 
contract to sell the output of a mill for a cer- 
tain “season” a contract to operate the mill dur- 
ing such season? This interesting question 
was raised in the recent case of Kenan v. 
Yorkville Cotton Oil Co., 260 Fed. Rep. 28. 

In this case it appeared that defendant en- 
tered into a contract with plaintiff in which it 
sold and plaintiff bought its “‘season’s output of 
cotton linters for 1915-1916, about 400 bales.” 
In this business the season usually begins with 
August and ends with the following June. De- 
fendant ran its mill for three months (Septem- 
ber, October and November), when it was com- 


pelled to cease operations because of its inabil- 
ity to borrow money for operating expenses. It 


delivered to plaintiff 155 bales, which was the 
full extent of its production during the three 
months. Plaintiff paid for the bales delivered 
and then brought suit for breach of contract. 
In sustaining defendant’s motion for a non- 
suit, the Court of Appeals (4th Cir.) postulated 
the general rule that a contract for the sale of 
goods identified by reference to independent 
circumstances such as those deposited in a cer- 
tain warehouse or which have been or may be 
manufactured at a certain place, even though 
the quantity of the goods may be estimated, 
carries with it no guarantee that the estimated 





quantity will be delivered. In respect to such 
contracts, “good faith is all that is required of 
the party making them.” Brawley v. United 
States, 96 U. S. 168. In Kenan vy. Home Fer- 
tilizer Co., 79 So. Rep. 367, the Supreme Court 
of Alabama, construing a similar contract, said: 


“It is not possible to imply an obligation to 
make an article from an assumption of the lim- 
ited obligation to sell, not a definite number of 
an article, but simply merely what the seller 
makes. * * * The seller having acted upon the 
buyer’s promise to take his output, the buyer 
becomes bound to take what the seller has 
made, in reliance upon the buyer’s promise, and 
the seller becomes likewise bound to deliver 
the output of his plant.” 

The element of bad faith, however, may 
change the rule. In Dawson Cotton Oil Co. v. 
Kenan, 21 Ga. App. 688, 94 S. E. 1037, it was 
shown that the Dawson Company shut down 
its mill wrongfully, and in bad faith, that is, 
for the purpose of evading its contract obli- 
gations, and that allegation was necessarily as- 
sumed to be true on demurrer. Nevertheless, 
the court took occasion to say: 


“Of course, had the defendant discontinued 
the operation of its mill for some providential 
cause, or for any cause or causes not in any 
wise attributable to it, a delivery on the part 
of the mill of its output up to the time it ceased 
to operate would be all that the law would 
require.” 

On the question of bad faith in the instant 
case, the court had the following to say: 


“The complaint in this suit contains an alle- 
gation of bad faith, but the record is searched 
in vain for any evidence to support it. On the 
contrary, it is shown by convincing and undis- 
puted testimony that persistent efforts were 
made to continue the business. The mill was 
shut down solely for lack of money to keep it 
going. It appears that defendant had little or 
no working capital, that its own borrowing 
power was exhausted, and that it had no assets 
with which to secure advances. In previous 
years the necessary funds had been procured 
on notes indorsed by the directors; but this 
year the directors refused to indorse, as they 
had the undoubted right to do, and defendant 
was destitute of other resource. It could not 
go on without ready money and its inability to 
borrow is admitted. In this helpless condition 
it is not perceived that it could do otherwise 
than suspend operations, and there is nothing 
of record to indicate that it did not act in good 
faith in closing down its mill. This being so, 
we are clearly of opinion that plaintiff failed 
to make out a cause of action, and the learned 
trial judge was therefore right in directing a 
verdict for defendant. 

“Moreover, and this of itself seems conclu- 
sive, the commercial products derived from the 
process of crushing cotton seed are oil, meal, 
hulls and linters. As the value of the latter is 
barely 10 per cent of the total, it is not to be 
supposed that defendant would go out of busi- 
ness in order to avoid the comparatively small 
loss on its contract with plaintiff.” 
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CONSTITUTIONALITY OF GENERAL OR- 
DER, No. 50, WITH REFERENCE TO SUITS 
AGAINST RAILROADS UNDER FEDERAL 
CONTROL.—The best discussion we have seen 
of the constitutionality of General Order No. 50 
issued by the Director General of Railroads, is 
by District Judge Van Fleet, of the U. S. Dis- 
trict Court (N. D., Calif.), in the recent case of 
Nash v. Southern Pacific R. R. Co., 260 Fed Rep. 
280. 

This case arose on a motion to substitute the 
Director General in a suit against the Southern 
Pac. R. R. Co., and to dismiss as to the railroad 
company. In sustaining this motion, the court 
reviewed the statutes and orders of the Presi- 
dent in reference to the federal control of rail- 
roads. The Court then takes up the specific 
objection of plaintiff’s attorney that General 
Order No. 50 was beyond the power of the 


President or the Director General to make. On 


this point the Court said: 

“In response to the motion, the plaintiff, not- 
withstanding the averment of his complaint, 
to the contrary does not controvert the 
fact that defendant’s entire railroad and 
transportation system was taken over at 
the date indicated in the moving papers, 
and has since been operated exclusively 
under federal control; but he challenges the 
validity of General Order No. 50 as an attempt- 
ed exertion of power outside the legitimate 
limits of the authority intended to be vested in 
the executive by the legislation in question, 
and indeed as being beyond the power of Con- 
gress to so delegate, for the reason, as he as- 
serts, that it involves a purely legislative func- 
tion of prescribing rules of practice and pro- 
cedure in legal actions and proceedings, a 
thing exclusively within the power of Congress; 
and, moreover, that the order is in direct con- 
flict with § 10 of the Federal Control Act, which 
he asserts expressly authorizes the mainte- 
nance of the action against the present 
defendant. 

“It will readily appear, I think, that this con- 
tention of the plaintiff proceeds from a failure 
to apprehend fully the character and scope of 
the Federal Control Act, and more particularly 
the purpose to be subserved by § 10. In the first 
place, the act, as expressly declared, is an 
emergency measure, to meet extraordinary con- 
ditions growing out of an actual state of war, 
and calling for an exertion of the most extreme 
and drastic powers of government to meet 
those conditions. It is accordingly to be con- 
strued, not with that meticulous nicety which 
might be dictated by other circumstances, but 
in a broad spirit of liberality, in keeping with 
the purpose intended to be accomplished and 
having in view its emergency character. 

“As the terms of the act at once disclose, it 
was the purpose and intention of Congress that 
the possession and control of the systems of 
transportation taken over in whole or in part 
by the President was to be an exclusive one, 
to no extent shared in by the owners. If the 
latter or their officers were retained as oper- 
ators, they were to act merely as servants and 





under pay of the government; and while the 
owners were to be compensated for the use of 
their properties, everything earned or accruing 
from their operation in excess of such com- 
pensation was to be the property of the govern- 
ment. Such a taking involved in no sense the 
element of agency by the government for the 
owners. Agency implies a consentual or con- 
tractual relation, but this was not such. It was 
more nearly analogous or akin to a taking by 
the sovereign in the right of eminent domain; 
and the result of it was not such in a sense that 
would render its delegation to the executive 
an excess of the power of Congress. It is not 
every such delegation of power that will be 
held to transgress the provisions of the Consti- 
tution defining the limitations between the 
legislative and executive departments of the 
government; and this act, I think, for the rea- 
sons suggested, should be held to present one 
of the exceptions. In many instances Congress, 
after clearly defining the purpose to be accom- 
plished by its enactment, has given executive 
officers power to make such needful rules and 
regulations for carrying out the purpose as 
their judgment and the necessities should dic- 
tate, and such regulations have been uniformly 
held to have the force and effect of legislation.” 

The Court then answers the usual objection 
that General Order No. 50 is in direct contra- 
vention of § 10 of the Act of March 21, 1918, in 
the following manner: 


“Nor does the order in question contravene 
in any respect the provisions of § 10. It may 
readily be shown, I think, that the latter was 
not intended to apply to the class of cases pro- 
vided for in that order. This is sufficiently 
manifest, perhaps, from the limitations of the 
section itself. The owners are to remain sub- 
ject to all laws and liabilities as carriers “ex- 
cept in so far as may be inconsistent with the 
provisions of this act * * * or with any order 
of the President.” (Italics volunteered.) It 
would seem obviously and at once “inconsist- 
ent” with the provisions of the act that liabil- 
ity should remain to the carriers for causes of 
action arising out of transactions with which 
they had nothing whatsoever to do and over 
which they had no control; and this language 
very clearly implies that Congress foresaw that 
such causes of action would necessarily arise 
under government operation for which the own- 
ers should not and indeed could not be made to 
respond; and as it could not anticipate and 
provide for the instance which might arise, it 
wisely left it to the President to regulate the 
manner in which such actions should be main- 
tained. 

“But over an dabove this consideration, the 
situation presented is this: What was author- 
ized by this legislation to be taken under fed- 
eral control was specific property—that is, sole- 
ly the transportation systems of the country— 
and that was all the proclamations of the Presi- 
dent assumed to take into his control. The 
corporations owning these properties were not 
taken; they were left untouched and free to 
continue their functions as such in all respects 
other than in the operation of their carrier sys- 
tems. Moreover, the legislation does not re- 
quire the taking of every system nor all of any 
one system, but only to the extent deemed 
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necessary for war purposes. This being the 
case, Congress was bound to know that in the 
business transactions of these corporations, in 
activities as to which they were left in control, 
many obligations would be created and causes 
of actions arise in their dealings with the pub- 
lic, wholly unconnected with the operation and 
control of their transportation systems by the 
government and with which the latter would 
therefore have no concern:as a party; it was 
bound to know, moreover, and doubtless had 
in mind, that many thousands of actions 
against these corporations would be pending 
in the courts throughout the country and many 
causes of action accrued, but not yet in suit, 
at the time federal control would be assumed, 
all arising prior to such taking and with which 
the government was not concerned. 

With this situation in mind, Congress enacted 
the provision to be found in § 10, and it was 
not only a wise, but a necessary, provision for 
the protection of the rights of those dealing 
with these corporations, and to avoid what 
otherwise would have resulted in great confu- 
sion and uncertainty. But that it was intended 
as the purpose of § 10, as urged by plaintiff, 
to authorize suits against the owners of these 
properties in causes of action arising out of 
transactions had with the Federal Railroad 
Administration, or through torts committed by 
its agents while under its control—things for 
which, we repeat, the owners could be in no 
way responsible—may not for a moment be 
indulged; such a construction would clearly 
render the provision obnoxious to the objection 
of authorizing the taking of property, without 
due process of law, a purpose which may not 
be imputed to Congress.” 








DUE PROCESS OF LAW IN THE 
MILITARY ESTABLISHMENT. 


It was the object of the Constitution 
makers to erect an impersonal mechanism 
of justice, whereby all men suspected of 
crime might be tried without passion or 
prejudice, and those who were proven 
guilty receive a just measure of punish- 
ment, and those proven innocent be speed- 
ily freed and exonerated. To accomplish 
this object certain safeguards to the indi- 
vidual were incorporated into the Consti- 
tution, notably into the Bill of Rights. and 
due process of law assured to every man 
with all the protection by writ and process 
that the common law had devised. As a 
result, it is practically impossible to false- 
ly imprison a man, or improperly postpone 
or prolong his trial or imprisonment, or 
deny him proper and impartial trial, for 





should writ and process fail, or recourse 
thereto be denied him, there is the higher 
authority of public opinion, which will de- 
mand the removal or impeachment of the 
offending officials. 


The military and naval forces of the 
United States being under the direction and 
control of the President and Congress, and 
the members thereof citizens of the United 
States, such members were deemed to be 
under the protection afforded by the safe- 
guards of our legal and constitutional struc- 
ture just as fully as civilians, save that 
their individual liberty was restricted more 
or less in the interests of military efficiency. 
However, the said members were in no 
wise deprived of due process of law, the 
intention being merely to adapt the proced- 
ure to the needs and necessities of military 
life and campaigning. It was never in- 
tended to deprive men of their constitu- 
tional rights, when subjecting them to mili- 
tary law. 


The individual, unfortunately, has not 
been protected in his constitutional rights, 
but the public was not aware of that fact 
until four million citizens, fresh from civil- 
ian life, were put under military law dur- 
ing the late emergency. Let us take the 
case of the army. The soldier is governed 
in his actions, and his rights prescribed and 
protected (as far as they are protected) 
by Army Regulations and the Articles of 
War. These regulations and articles were 
adopted under the supervision of Congress, 
but since the army, from the time of the 
War of the Rebellion, down to the Great 
War, has been a small and insignificant 
part of our body politic, and an institution 
very much apart from the rest of American 
life, nobody was particularly interested in 
knowing whether or not these regulations 
and articles really did protect the rights of 
American citizens. It took the combined 
experience of thousands of young Ameri- 
cans, smarting under the indignities and 
injustices of military discipline and law, to 
bring the matter to the attention of the 
American public. 
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It would be a strange court indeed that 
allowed the accused no counsel, no wit- 
nesses, no right to speak in his own behalf, 
and no right to cross-examine or question 
the witnesses called against him. It would 
be a strange sort of jurisprudence that jus- 
tified the trial and conviction of men in 
such fashion under the plea of “military 
necessity.” What necessity can ever exist 
that justifies the conviction of men who 
were allowed no plea of innocence or avoid- 
ance, or means of establishing the same? 
Yet summary courts-martial tried thou- 
éands of men during the last two years in 
just this fashion, and will continue to do 
so unless a change is demanded... 


It would be a strange system of justice 
that would permit all accused men, whether 
innocent or guilty, to be put at hard labor 
between the time of their arrest and the 
time of their trial. Yet this is the custom 
in the army, for all men confined in the 
guardhouse, who are not non-commissioned 
officers, are put out to work with the other 
prisoners, and it is a strange “necessity” 
that justifies such a thing. Is an accused 
man deemed innocent until proven guilty? 
Apparently not, so far as hard labor is 
concerned. 


It would be a strange sort of government 
that would permit its officials to keep men 
under arrest and confinement for indefinite 
periods until it suited the convenience of 
these officials to bring them to trial. Espe- 
cially if there were a statute, and a good 
statute, forbidding such a thing. Yet such 
a thing can be done in the army, and has 
been done on any number of occasions, and 
will be done again, unless some change is 
made in military procedure. Let me pre- 
sent a current case, for nothing makes a 
proposition so real as an actual case by way 
of illustration. 


Let me refer you to Article of War 70, 
which says, “When any person is put in 
arrest for the purpose of trial, except at 
remote posts or stations, the officer by 
whose order he is arrested shall see that 





a copy of the charges on which he is to 
be tried is served upon him within eight 
days after his arrest, and that he is brought 
to trial within ten days thereafter, unless 
the necessities of the service prevent such 
trial; and then he shall be brought to trial 
thirty days after the expiration of said ten 
days. If a copy of the charges be not 
served, or the arrested person be not 
brought to trial, as herein required, the ar- 
rest shall cease.” ‘That is, the soldier must 
be brought to trial within forty-eight days 
after his arrest, at the utmost, otherwise 
his arrest shall cease. 


M., a sergeant major of infantry, sta- 
tioned in Chicago, IIl., was arrested April 
6, 1919, for violation of the 93rd and 96th 
Articles of War, and sent to Ft. Sheridan, 
Ill., for confinement. On May 15, 1919, 
he was transferred to Ft. Riley, Kan., where 
he still is. Not until May 24th was he 
shown a copy of the charges against him, 
and not until that time was he informed 
with what he was charged. To the date 
of this article (Aug. 18, 1919), he has 
been under arrest 134 days, yet Article 
of War expressly provides that after 48 
days, at the utmost, “the arrest shall 
cease’! In other words, his arrest legally 
ceased May 24th, and he has been held 
under arrest unlawfully for 86 days, and 
has not yet been tried. 


To my mind there is no difference in 
M’s case, whether he be innocent or guilty, 
for a guilty man has legal rights which the 
Constitution is supposed to guarantee to 
him. There is nothing to prevent army 
officials from holding any number of inno- 
cent men in the same way until the officials 
find it convenient to try them; and when 
these men shall have proved their inno- 
cence by being acquitted upon trial, they 
will have no recourse for false imprison- 
ment. A civilian, held by civilian author- 
ities in unlawful confinement, can secure 
release by such process as habeas corpus, 
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or the like, but what remedy has the sol- 
dier? If he should secure his release by 
habeas corpus, at an expense most enlisted 
men cannot afford, he would still be subject 
to military law, and would be immediately 
rearrested, and confined, upon the same 
charges, and when tried the court would 
be prejudiced against him for having se- 
cured his own release by appeal to the civil 
courts, and would increase the amount of 
The officers responsible for 
his false imprisonment could be punished 
(presumably) for such a thing, but how can 
an enlisted man secure the punishment of 
an officer? He cannot prefer charges, nor 
ask for the arrest of the officer, nor com- 
plain to any person or agency. If he at- 
tempts to secure his legal rights by an ap- 
peal to civil authorities, or to his Congres- 
sional representatives, he becomes liable 
to further punishment, for conduct preju- 
dicial to military discipline and a discredit 
upon the military service. 


The system of military law and procedure 
is archaic, and a relic of harsher and less 
civilized days. None the less, American 
citizens will. become subject to it, and in 
greater numbers than in the past. Even 
now the War Department has reported its 
recommendations to Congress for universal 
military training of a three months’ period 
for all youths of nineteen years. The sys- 
tem, therefore, affects us all, and it is no 
longer a matter of an impersonal interest 
in securing legal rights and safeguards to 
a few men in the military establishment 
but a personal matter, affecting the life and 
liberty of men, who are of our own kin 
or friendship. The court-martial system 
should be reorganized and completely 
changed. It is a serious reflection on 
American government that a man should 
sign away his constitutional rights and lib- 
erties when he takes the enlistment oath. 


Joun LeLanp MEcHEM. 
Battle Creek, Mich. 





PROPOSED LEGISLATION TO PRE- 
VENT MONOPOLY. 


In the opinion of the Federal Trade Com- 
missioh, our present anti-trust laws are not 
sufficiently comprehensive to protect the 
public against modern monopolistic tenden- 
cies and practices. The Commission evi- 
dently believes that far more drastic legis- 
lation is necessary if competition is to con- 
tinue as “the life of trade.” The legislation 
proposed by the Commission goes consid- 
erably beyond anything hitherto attempted 
in that Congress is asked to declare it un- 
lawful for a person to become either a part- 
ner, member of an association, or stock- 
holder in more than one business enterprise 
where such manufacturers or dealers en- 
gage in similar lines of industry. Under 
such legislation, the local citizen could not 
own stock in a corporation manufacturing 
steel cooking ranges, and at the same time 
hold stock in a company manufacturing gas 
cooking stoves. A farmer could not own 
shares in a local creamery manufacturing 
dairy products, and at the same time hold 
stock in a company manufacturing or deal- 
ing in oleomargarine, or edible cotton seed 
oil products. A retail grocer could not buy 
stock in a company dealing in canned vege- 
tables or fruits, or in a corporation dealing 
in any of the commodities which such re- 
tailer sold. The investor would be startled 
to learn that his broker could not fill his 
order to buy United States Steel stock, and 
shares of stock in the Bethlehem Steel 
Company; or that his broker could not 
carry his account showing investment in 
stock of beth the General Electric Company 
and Westinghouse Electric Company. The 
individual inclined to speculate could not 
purchase stocks of both the “Wildcat Oil 
Company” and the “Surefire Gusher Assc- 
ciation.” 


The law, whereby this industrial “pro- 
hibition” would be accomplished, is set 
forth in the final paragraph of fourteen 
additional clauses proposed as amendment 
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to § 7 of the Clayton Act,’ and presented 
by Chairman Colver of the Trade Commis- 
sion before the House Committee on Judi- 
ciary on September 9, 1919.2 Such para- 
graph reads as follows: 


“(n) It is hereby declared unlawful for 
any person, partnership, association 8r cor- 
poration engaged in the production, manu- 
facture, distribution of or dealing in any 
commodity or commodities, or any partner, 
member, or stockholder of such partner- 
ship, association, or corporation, or any 
owner of a beneficial interest therein to own 
or hold any interest in any partnership, as- 
sociation, or corporation engaged in com- 
merce which produces, manufactures, dis- 
tributes, or deals in the same commodity, 
or engages in the same line of business or 
which produces, manufactures, distributes 
or deals in any article of commerce used or 
sold in competition with or as a substitute 
for such commodity, or engages in a com- 
peting line of business, and any person who 
shall for himself, or as an officer, repre- 
sentative, or agent who shall violate this 
provision shall be deemed to be and is here- 
by declared to be guilty of an offense 
against the United States, as hereinbefore 
provided, and shall be subject to the pro- 
cedure and penalty hereinbefore provided.” 


It is submitted that legislation of this na- 
ture, if enacted, would be nothing less than 
revolutionary of present industrial condi- 
tions. It is in fact, a legislative decree as 
to the kind and amount of property which 
may be acquired by an individual or a cor- 
poration. Undeniably, the above clause 
would prevent a corporation from holding 
stock in another corporation engaged in the 
same line of business as the corporate own- 
er of such stock. Thus, for example, a 
corporation engaged in the manufacture of 
tool steel, and also manufacturing tools, 
could not own stock in a company to which 
it sold a considerable portion of its steel if 
the latter also produced the finished articles. 
Or, supposing that a corporation manufac- 
turing butter owns stock in another cor- 
poration, and the latter deals in oleomarga- 
rine and edible vegetable oil products, such 


(1) Act of October 15, 1914. 

(2) Hearings before Committee on the Judi- 
ciary, House of Representatives, 65th Congress, 
First Session. 





ownership of stock would be unlawful. 
These examples might be multiplied ad in- 
finitum, and the larger corporations of the 
country would find it unlawful to do busi- 
ness through subsidiary companies. 


The Commission apparently thought such 
legislation desirable after making a study 
of conditions in the packing industry. It 
was found, seemingly, that the corporations 
of the country engaged in the meat packing 
business, through a complete utilization of 
their branch house and cold storage facil- 
ities, were able to deal also in butter, eggs, 
poultry and other food products. At the 
last session of Congress, a bill, drafted by 
the Federal Trade Commission, was intro- 
duced by Congressman Sims,’ whereby it 
was proposed to require the packers to se- 
cure licenses to carry on their business. An 
important feature of this proposed legisla- 
tion was, that the provisions of such 
licenses might include the relation, direct 
or indirect, of the licensees to the purchase, 
manufacture, storage or sale in interstate 
commerce, of commodities other than live 
stock and the products derived in whole, or 
in part, from live stock or the slaughtering 
of live stock. 


In the course of the hearings in connec- 
tion with this bill, Chairman Colver stated 
to the Commission on Interstate Commerce 
that in his judgment, those companies en- 
gaged in the meat packing industry should 
restrict their operations to the slaughtering 
of live stock and the marketing of the pro- 
ducts thereof. He was opposed to their 
entry into the business of handling what 
he designated as “unrelated lines,” such as 
butter, canned fruits, vegetables, fish and 
like commodities. 


This idea of restricting those engaged in 
the meat packing industry to that one line 
of business is likewise embodied in the bill 
introduced by Senator Kenyon,* now pend- 
ing before the Senate Committee on Agri- 
culture and Forestry. Such bill provides 
in part: 


(3) H. R. 13324. 
(4) S. 2202. 
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“Sec. 6 * * * The Secretary of Agricul- 
ture may, as to any business for which a 
license is required under this Act, by regu- 
lations, terms, or conditions incorporated 
in such license or promulgated from time to 
time, regulate and control the licensee’s re- 
lations, whether direct or indirect, to the 
purchase, manufacture, storage, or sale in 
commerce of foodstuffs or commodities 
other than those handled in the business for 
which the license was applied for and is- 
sued, and he may, on his own initiative or 
on petition of the Commissioner of Food- 
stuffs, require the licensee to refrain from 
direct or indirect participation or interest 
in such other business, either by ownership, 
control, community, or stockholding or 
otherwise, and it shall be the duty of such 
licensee to comply with such regulations, 
terms, and conditions.” 

Under the provisions of the clause above 
qnoted, the government, through the Sec- 
retary of Agriculture, would reserve the 
right to determine whether a licensee might 
handle, in interstate commerce, more than 
one line of commodities. This section of 
the proposed Kenyon bill would be appli- 
cable only to a few hundred partnerships, 
corporations or associations, viz.: only 
those “engaged in the business of slaughter- 
ing live stock or preparing jive stock pro- 
ducts for sale, or of marketing live stock 
products as a subsidiary of or an adjunct 
to any such business.” 

While legislation such as that contained 
in the proposed Kenyon bill and amend- 
ment of the Clayton Act remains merely in 
committee, serious consideration of its con- 
stitutionality would not seem to be of value. 
The writer submits, however, that the rec; 
ords—both historical and judicial—show 
lessons of past experience with such legis- 
lation and evidences of its failure. 

During the decade 1890-1900, department 
stores were growing very rapidly, and the 
small dealers claimed they would be driven 
out of business. The retail grocers main- 
tained that these great department stores 
should not handle both dry goods and 
groceries. Retail butchers, druggists, jew- 
elers and liquor dealers added their com- 
plaints that these immense stores were 
monopolizing the retail trade, just as the 





wholesale grocers of today claim that the 
meat packers are eliminating them from 
their particular field of business. 

In the State of Missouri, a statute was 
passed, known as the “Anti-Department 
Store Act,” approved May 16, 1899.2 By 
§ 1 of such Act, all goods, wares and mer- 
chandise in the cities to which the Act ap- 
plied (cities having a population of 50,000 
inhabitants or over), were divided into sev- 
enty-three classes and these classes then 
rearranged into twenty-eight groups or de- 
partments. By § 2 of the Act it was made 
unlawful, after 120 days from the date of 
its passage, for any person, or persons, 
firms, corporations or associations, to have 
on hand for sale, or sell, any goods, wares 
and merchandise of more than one of these 
several classes or groups, without first hav- 
ing obtained a license therefor. By § 4 of 
the Act, the applicant for a license was 
required to state the class or group in which 
he proposed to conduct his business, etc. 
In brief, the statute imposed a heavy 
license tax on the privilege of selling goods 
from each one of numerous groups or 
classes of merchandise, and permitted sales 
to be made without license from only one 
of such classes or groups. 

In the State of Illinois, the City of Chi- 
cago, at about the same time (1899), passed 
an ordinance attempting to regulate depart- 
ment stores by arbitrarily prohibiting the 
sale of provisions in any store where dry 
goods, clothing, jewelry and drugs were 
sold. 

In commenting upon this legislation in 
the annual review of the legislation of the 
country before the American Bar Associa- 
tion in 1899, President Chas. F. Manderson 
said: 

“Department stores are receiving atten- 
tion, and a disposition is evidenced, to in- 
terfere with their spreading tendencies in 
the State of Missouri * * * 


“Did the lawmakers desire precedent for 
the attempted destruction of department 
stores they could have found absolute pro- 
hibition of the carrying on of more than 
one business, under heavy penalties, among 


(5) Acts of 1899, page 72. 
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the discarded rubbish of the English law, 
in statutes of the olden time, when the 
might of kings controlled the right of sub- 
jects. In the Act of 37 Edward III, passed 
in 1350, we read: ‘Item, for the great mis- 
chiefs which have happened as well to the 
King as to the great men and commons, of 
that, that the merchants, called grocers, do 
ingross all manner of merchandise vend- 
able ; and do suddenly enhance the price of 
such merchandise within the realm, * * * 
hath ordained that no English merchants 
shall use no ware nor merchandise, by him 
nor by other, nor by no manner of covin, 
one only one, which he shall choose betwixt 
this and the feast of Candlemas next com- 
ing. And such as have other wares or mer- 
chandise in their hands than those that they 
have chosen, may set them to sale before 
the feast of the Nativity of St. John next 
ensuing. And if any do to the contrary of 
this ordinance in any point, and be thereof 
attainted, in the manner as hereafter fol- 
loweth, he shall forfeit against the King the 
merchandise which he hath so used against 
this ordinance; and, moreover, shall make 
a fine to the King * * * and whosoever will 
sue for the King in such case, shall be 
thereto received, and shall have the fourth 
penny of the forfeiture of him that so shall 
be attainted at his suit.’ But five hundred 
and fifty years ago, when this law came into 
being, there were no invidious distinctions. 
The artisan or skilled laborer has no superi- 
or right to the tradesman, for we read in the 
same Act of 37 Edward III, ‘Item, it is 
ordained, that artificers, handicraft people 
hold them every one to one mystery, which 
he shall choose betwixt this and the said 
feast of Candlemas,’ and those who did not 
do so choose and work at the ‘one mystery’ 
were punished by imprisonment for half a 
year and fine and ransom. It is unneces- 
sary to state in this presence that long ages 
ago these impositions upon personal liberty 
were consigned, with many others of like 
import, to the dust-heap.” 


Likewise, the impositions upon personal 
liberty by the legislature of the State of 
Missouri, and the city council of Chicago, 
were consigned to the dust-heap by the Su- 
preme Courts of the State of Missouri® and 
the State of Illinois,’ respectively. 


(6) State of Missouri ex rel. John C. Wyatt v. 
Thos. R. Ashebrook et al., 154 Mo. 375. 
(7) City of Chicago v. Netcher, 183 Ill. 104. 








In Article II of the Constitution of the 
State of Illinois, it is provided, as in the 
Fifth Amendment to the Federal Constitu- 
tion, that: ‘““No person shall be deprived of 
life, liberty or property without due pro- 
cess of law.” In declaring invalid the Chi- © 
cago ordinance wherein it was attempted to 
limit the business of department stores to 
the purchase and sale of certain commod- 
ities, the Supreme Court of Illinois in the 
case of City of Chicago v. Netcher, supra, 
said: 

“These Constitutions insure to every per- 
son liberty, and the protection of his prop- 
erty rights, and provide that he shall not be 
deprived of life, liberty, or property with- 
out due process of law. The liberty of the 
citizen includes the right to acquire prop- 
erty, to own and use it, to buy and sell it. 
It is a necessary incident to the ownership 
of property that the owner shall have a 
right to sell or barter it, and this right is 
protected by the Constitution as such an in- 
cident of ownership. When an owner is 
deprived of the right to expose for sale and 
sell his property, he is deprived of proper- 
ty, within the meaning of the Constitution, 
by taking away one of the incidents of 
ownership. Liberty includes the right to 
pursue such honest calling or avocation as 
the citizen may choose, subject only to such 
restrictions as may be necessary for the 
protection of the public health, morals, safe- 
ty, and welfare. The state, for the purpose 
of public protection, may, in the proper 
exercise of the police power, impose re- 
strictions and regulations; but the right to 
acquire and dispose of property is subject 
only to that power. The individual may 
pursue, without let or hindrance from any- 
one, all such callings or pursuits as are 
innocent in themselves, and not injurious to 
the public. These are fundamental rights 
of every person living under this govern- 
ment. The legislature can neither, by an 
enactment of its own, interfere with such 
rights, nor authorize a municipal corpora- 
tion to do so.” 

Before declaring it unlawful for an indi- 
vidual to engage in, or have an interest in, 
more than one line of business, perhaps the 
Federal Trade Commission and Congress 
should give consideration to these earlier 
attempts to deny such right. 

R. F. FEeacans. 

Chicago, Ill. 
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LIBEL AND SLANDER—REPETITION. 





ELMS v. CRANE. 





Supreme Judicial Court of Maine. Oct. 7, 1919. 





107 Atlantic Reporter 852. 





One who publishes a libel is responsible for 
such repetitions of the libel, and such publicity 
as are fairly within the contemplation of the 
original publication and are the natural con- 
sequence of it. 





DEASY, J. On report. Action for libel. The 
circumstances involved occurred at Islesboro, 
where in the summer and autumn of 1917 the 
plaintiff and the deponent, Sarah L. Yeager, 
were boarding with the witness Laura E. 
Hatch, and the defendant was occupying a sum- 
mer cottage owned by her mother. 


The plaintiff, who is by occupation an artist’s 
model, posed during the summer for Charles 
Dana Gibson. In her spare time she was em- 
ployed by the defendant, who is an amateur 
sculptress. In September Mr. Gibson left Isles- 
boro, and the plaintiff, for about two weeks, 
posed exclusively for the defendant. 


On Saturday, September 22d, the plaintiff's 
employment by the defendant terminated. A 
little later on the same day the defendant dis- 
covered that a beaver coat owned by her was 
missing. She suspected that the plaintiff had 
taken it, and knowing Mrs. Yeager, and that 
she lived at Mrs. Hatch’s house, where the 
' plaintiff ‘was boarding, wrote the following 
letter: 


“Dear Mrs. Yeager: We cannot find that long 
soft beaver coat you have so often seen me 
come in in. I am very anxious not to make a 
fuss that would hurt Miss Elms in any way, 
but we have also missed a pair of Mr. Crane’s 
gold-rimmed goggles and a small electric lamp. 
Could you get her away quietly and make a 
search without her knowing it? She is the 
only one who has been where these things were. 
I implore you to keep it a dead secret. I am 
hurrying, as I am afraid she goes to Camden 
tonight or tomorrow. 


“Hastily, R. R. Crane.” 


Mrs. Yeager informed Mrs. Hatch, and to- 
gether they searched the plaintiff's room, but 
did not find the coat. The following (Sunday) 
morning, after an interview with the plaintiff, 
the defendant again wrote Mrs. Yeager, as fol- 
lows: 


“Dear Mrs. Yeager: I have told Miss Elms 
to produce the coat and I will forget the money. 





She confessed she had lied to me about the 
board. She tells me she has only $14 left, and 
Mrs. Hatch better see to it that she is paid be- 
fore she leaves on the 2:40 today, which is 
when I told her to at first, but have just writ- 
ten her that if she can’t produce the coat today 
to wait over until tomorrow and think it over. 
Please get Mrs. Hatch to let me know when 
she does go. Marsh has missed a razor since 
her visit today. 


“So sorry to bother you. 
“Sincerely yours, Rebecca R. Crane.” 


Some time after both parties left Isleboro the 
coat was found in some shrubbery and returned 
to Mrs. Crane. This action of libel is brought 
against the defendant for the writing and pub- 
lishing of the letters above quoted. 


Where, as in the case at bar, the language 
used is libelous per se, it is legally malicious, 
and such damages as naturally, proximately, 
and necessarily result from the publication are 
presumed. Newbit v. Statuck, 35 Me. 318, 58 
Am. Dec. 706; True v. Plumley, 36 Me. 478. 


“The repetition of the slander by those to 
whom it was uttered, and after that by others, 
may be regarded as fairly within the contempla- 
tion of the original slander and a consequence 
for which the defendant may be held responsi- 
ble.” Davis v. Starrett, 97 Me. 576, 55 Atl. 519. 


There are authorities opposed to this view. 
But we adhere to the opinion of Judge Savage 
in Davis v. Starrett. We hold that the defend- 
ant is responsible for such repetitions of the 
libel and such publicity as are fairly within 
the contemplation of the original publication 
and are the natural consequences of it. 18 A. 
& E. Ency, 1018; 25 Cyc. 506, and cases cited. 


In the pending case the language used is 
libelous per se. It is legally malicious. The 
defendant is liable for the natural, proximate, 
and necessary consequences of the libel. Mrs. 
Crane was a woman of high social standing, 
whose accusation would carry greater weight 
and naturally cause greater damage than would 
a similar accusation by a person in humbler 
circumstances. The charge was in a legal 
sense malicious, though not malignant, nor 
based upon personal ill will. On the other 
hand, it does not appear that the plaintiff ac- 
tually lost employment or in other respects 
suffered special damage. There is and can be 
no fixed rule for determining even actual dam- 
ages in this class of cases. The plaintiff is 
entitled to recover for her injuries caused by 
the libel, including damages up to the present 
time and for the future. She is entitled to 
damages sufficient to compensate her for her 
humiliation, and for such injury to her feel- 
ings and to her reputation as have been proved 
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or may reasonably be presumed. She is not 
confined to such damages as might have re- 
sulted from a communication to Mrs. Yeager 
alone, never communicated by her to any other. 
The plaintiff is not entitled to damages for the 
publicity which this trial has caused; but such 
repetition and such publicity as are the natural 
consequences of the original publication may be 
taken into account. 


Upon considering the whole case, we think 
that the plaintiff's damages should properly 


be assessed at $750. 


Judgment for plaintiff for $750. 


Note—Fraud in Promise as Vitiating Validity 
of Marriage—It is seen from the instant case, 
that the court holds that a promise to do a cer- 
tain thing in the future in respect of marriage is 
not fraud for which the marriage may be an- 
nulled, upon the ground that this is not fraud in 
the making of a representation regarding an 
existing fact. 

The case of Adams y. Gillig, 199 N. Y. 314, 92 
N. E. 670, 32 L. R. A. (N. S.) 127, 20 Ann Cas. 
910, as we read it, holds that “the false state- 
ments made by the defendant of his intention 
should, under the circumstances of this case, be 
deemed to be a statement of a material existing 
fact, of which the court will lay hold for the pur- 
pose of defeating the wrong that would otherwise 
be consummated thereby.” 


And in Troxler v. New Era Bldg. Co., 137 N. 
C. 51, 49 S. E. 58, a contract of sale of land was 
held rescindable, where inducement to sell was 
brought about by false representation of a pur- 
pose to erect buildings thereon and failed so to 
do. The court said: “Fraud consists in the fact 
that the defendants, at the time of making the 
representation and promise, which constituted an 
inducement to make the deed, did not intend to 
make good such representation and promise.” For 
cases to the contrary see State vy. Blize, 37 Ore. 
404, 61 Pac. 735; Orr v. Goodloe, 93 Va. 263, 
24 S. E. 1014. And so other cases where there 
was no fraud in making such representation. 
Barrow v. Nashville, etc., Turnp. Co., 9 Humph. 
304; Day v. Ft. Scott, etc., Co., 153 Ill. 293, 38 
N. E. 567; Parsons v. R. Co., 122 Mich. 482, 81 
N. W. 343. 

Moore v. Moore, 157 N. Y. Supp. 819, also 
referred to by the instant case, applied the ruling 
in Adams vy. Gillig to a marital case. The ruling 
there was that where a man goes through a mar- 
riage ceremony with a woman and expresses his 
intention to perform his obligations thereunder 
and wholly fails to do so, but abandons her, the 
marriage may be annulled, the court saying: “We 
cannot suppose for one moment that the plaintiff 
would have married the defendant, had she known 
it was his intention at once to abandon her.” 
Evidently then the representation was as to an 
existing fact. 

But in another New York case it was said that 
a mere mental reservation in the minds of the 
parties to a marriage not to consider it valid does 
not affect its validity, because “the contract of 
marriage is something more than a mere civil 
agreement between the parties, the existence of 





which affects only themselves.” But there is no 
fraud by one party upon the other in such an 
arrangement. See, also. Bell v. Graham (1859), 
1 L. T. (N. S.) 221. 

In Anders v. Anders, 224 Mass. 438, 113 N. E. 
203, L. R. A. 1916E, 1272, the court said: “It 


was decided in Dickinson v. Dickinson, L. R. . 


(1913), 109 L. T. (N. S.) 408, that willful and 
persistent refusal on the part of the wife to allow 
any marital intercourse was ground for a decree 
of nullity of the marriage at the suit of the 
husband.” Then the court distinguishes the case 
of Cowles v. Cowles, 112 Mass. 298, which held 
to the contrary, and says there was nothing in it 
as to preconceived intention by the woman as 
to such intercourse, and says: “It is settled that 
a contract for the sale of goods is induced by 
fraud, and for that reason, where the purchaser 
had an intention when the contract was made not 
to perform his promise to pay for them. If an 
intention not’ to perform his promise renders a 
contract for the purchase of property voidable, 
a fortiori, the same result must follow in case 
of a contract to enter into ‘the holy estate of 
matrimony’.” See, also, Barnes v. Wyethe, 28 
Vt. 41; 1 Bishop, Marr. Div. & Sep., § 476. 

There ought to be some legislation in regard to 
promises regarding marriage, where there is no 
intention at the time to carry them out in per- 
formance. It might be true, that it might be 
considered that failure to perform a religious rite 
is no ground for nullity, notwithstanding this be 
regarded as sacramental, because of the essen- 
tially civil aspect of the marriage, as that 
does not pertain to reasonable performance of a 
marital duty. But there seems little in the view 
of the instant case, that a promise to do a certain 
thing in the future is not a representation as to 
an existing fact. It is such a representation in 
other cases of contract, and, according to the 
Massachusetts’ view, all the more should it thus 
be deemed, when parties contract to enter “the 
holy state of matrimony.” 








BOOKS RECEIVED. 





Cases on the Law of Property. Volume 5. 
Wills, Descent and Administration. By George 
P. Costigan, Jr., Professor of Law in North- 
western University. American Casebook Se- 
ries. James Brown Scott, General Editor. St. 
Paul. West Publishing Company. 1910. Price, 
$4.50. Review will follow. 
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BOOK REVIEW. 





WHEELER’S A LAWYER’S STUDY OF THE 
BIBLE. 





We have had great delight in reading an 
interesting book by our good friend, Mr. Everett 
P. Wheeler, of New York, entitled “A Lawyer’s 
Study of the Bible: Its Answer to the Leading 
Questions of Today.” Mr. Wheeler’s knowledge 
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of the greatest of books would do credit to a 
theologian, but the author does not approach his 
study of the Bible from the theological view- 
point, but from the viewpoint of one interested 
in his fellow man. 

We believe, however, that the title of the 
hook is likely to mislead some into believing 
that the book is only a collection of mediocre 
sermons, and they will.thus miss a discussion 
of present social problems which are full of 
light and help in relation to problems which are 
perplexing all of us today. The chapters on “So- 
cialism” and ‘Labor, Capital and Strikes” are 
so valuable in suggestion that they might well 
be published separately as a valuable contribu- 
tion to the needs of the present social crisis. 

Mr. Wheeler’s declaration that Socialism is 
siavery is supported by an array of facts and 
figures that is unanswerable. “The Socialist 
plan,” says Mr. Wheeler, “put into plain Eng- 
lish is this: At every election the majority of 
the voters will choose officers who will have 
authority to compel every individual to do the 
work which the elected taskmaster thinks he 
ought to do, and will be compelled to receive 
such compensation as the taskmasters choose to 
allot. Collective ownership of the whole sys- 
tem of Socialized industry certainly cannot 
mean that every person can use everything. 
What each person is to use, and what each 
person is to do, in order to produce what is 
used, must either be determined by that individ- 
ual under our present system, or it must be 
determined by elective taskmasters under the 
Socialized system. And that is slavery pure 
and simple.” 

Mr. Wheeler’s picture of Russian Bolshevism 
as applied Socialism is in such clear, simple 
language that no one can miss the moral which 
it carries. Mr. Wheeler says: 

A practical illustration on a great scale of 
Socialistic Democracy has just been seen in 
Russia. No doubt the old Russian autocracy 
was cruel and corrupt. “Oppression,” we are 
told, “maketh a wise man mad,” and it is: no 
wonder that millions, who were not wise, and 
who had been kept in ignorance by their rulers, 
went mad. We pity them, but pity must not 


blind our eyes to the character and conduct of 
the revolutionists. 


The fundamental principle and motive power 
of the Russian Revolution is the same spirit of 
hate which American Socialists expressed in 
their platform. Whatever is, is wrong. Cap- 
italism is our enemy. We hate that and will 
confiscate it. The bourgeoisie is our enemy. We 
must rob them and make them slaves to us. Dis- 
cipline is hateful. We abolish it. The officers 
in the army are oppressors, because they en- 
forced discipline. We degrade them, and kill 
them. The death penalty is abolished, when it 
applies to us, but we may murder with impunity 





our enemies. Courts of justice have enforced 
the law. We did not make that law. Whether 
bad or good we repudiate it, and abolish the 
courts which administered it. A graphic pic- 
ture of the chaos is given by an English ob- 
server. A group of workmen go into the office 
of their factory. “Get out of this’—they say to 
the manager and clerks—‘“‘We will work for 
you no longer, you must work for us.” “And 
what will you do?” answered the manager. “Sit 
on those chairs, smoke cigarettes, and sharpen 
pencils, just as you do,” was the reply. The 
men who did work demanded double pay and a 
six-hour day. So production in factories 
stopped. 

The railways fared little better than the fac- 
tories. Why should Comrade (Tovarish) Ivan- 
ovitch run an engine or stoke it? Why should 
Comrade Basilovitch watch the signals and turn 
the switches? Why should Comrade Smolensky, 
who collects money for tickets, turn it over to 
the cashier? So transportation stopped. 

When the workmen in cities had consumed 
all the food they had and all they could steal 
from the bourgeoisie, they sallied forth into the 
country. “Comrade,” they said to the peasant, 
“we are all brothers now—give us some of your 
wheat or rye, or potatoes—whatever you have 
got.” 

“Comrades,” the peasant replied, “I had to 
work for this—give me in return clothing that 
you have made, or sugar; some goods that you 
have worked for.” The factory comrades had 
in part quit work, but they had some goods for 
barter. Where they could not barter, they 
fought for food with the peasants, like apes in 
a cage. 

The peasants, not to be outdone, robbed the 
chateaux of the landowners, often burned them, 
and turned the women and children out to 
starve. Thus Russia, wherever the Bolshevists 
controlled, became a chaos, which they called 
Democracy, but which was really a despotism 
more cruel than that of the Czar. 

Naturally they became an easy prey to the 
German armies. In Discord is Weakness. Their 
weak and greedy rulers made the shameful 
treaty of Brest-Litovsk, whereby they bartered 
for a mess of pottage—immunity for their 
wretched selves—provinces which were not 
theirs, and promised indemnity in billions of 
rubles, which were not theirs to give. 

As the natural consequence of this chaos— 
another word for lawlessness—Russia is deso- 
lated by famine and pestilence. This frightful 
debacle is the direct result of the doctrines 
which were taught by Lenine and Trotzky and 
the other Russian Socialists. 

On the yuestion of the right to strike and 
thereby paralyze industry and threaten the life 
of the people Mr. Wheeler has the following 
interesting comment to make: 

Those who advocate the right to strike say 
that the strikers will not do any harm to person 
or property; that one of their principles is— 
“They will fold their arms and do nothing.” 
For a moment let us assume that no affirmative 
act of wrongdoing would be committed. Is it 
not clear that the stopping of the operation of 
the railways, of the telegraph or telephone lines, 
or the mining of coal is just as injurious to the 
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people who need to use them in order to go to 
and fro to earn their own living or to get 
necessary supplies for their families, or to com- 
municate with other citizens as if the men burn- 
ed the barns or destroyed the cars or wires or 
blocaded the the shafts? 

It kills a man just as soon if you plug an 
artery as if you cut his throat. Society cannot 
live without the circulation of the blood. Rail- 
roads, telegraphs and telephones are the chan- 
nels through which it circulates; and coal feeds 
the blood producing organs. 


Mr. Wheeler favors “some well considered 
plan which would put an end to these domestic 
wars and provide an impartial tribunal with 
power to hear and decide controversies between 
employers and employed.” 

Mr. Wheeler calls attention to the fact that it 
is important for society to watch with zealous 
eyes. any growing power within their midst. 
“When employers dominated,’ declared Mr. 
Wheeler, “the public curbed their power. Now 
the unions dominate; we must curb theirs. 
Both sides must subordinate their power to ‘the 
betterment of all’.” 

The author urges that the spirit of love, sac- 
rifice and brotherhood taught in the Bible, shall 
be the spirit in which the present problems 
must be approached. 

The author’s genial Christian spirit pervades 
the whole book and makes the reading of it a 
delightful and refreshing pastime for the mind. 

Printed in one volume of 229 pages and pub- 
lished by F. H. Revell Co., New York: 








HUMOR OF THE LAW. 


“The Germans,” said Senator Gray, “expected 
great things of President Wilson. They’re ter- 
ribly disappointed that he should be so hard. 

“Tt’s like the case of the young fellow who 
proposed for the pretty girl’s hand. Her father 
gave him a hot reception. The girl, when she 
heard about it, said: 

“‘Clarence, dear, I can’t tell you how shocked 
I am that dad should treat you like that! Dear 
me, I idolized dad—and now to think that my 
idol has feet of clay.’ 

“‘Clay?’ said Clarence. ‘Clay? I guess you 
mean concrete.’’”’—Detroit Free Press. 


Senator Borah was discussing one of the Ger- 
man counter-propositions. 

“The spirit of the thing,” he said, “reminds 
me of old man Green. 

“Old man Green’s house was overrun with 
rats, and he hired a rat-catcher for $2 to clean 
the rodents out. 





“The rat-catcher worked like a Trojan. He 
killed a whole packing case of rats. Then he 
said to the old man: 

“There you are, Mr. Green. My job is done. 
You'll have no more trouble with rats, and you 
needn’t bother about these here dead ones, 
neither. I'll cart ’em away myself.’ 

“‘How much do I owe you, friend?’ said old 
man Green. ° 

“*Two simoleons, like what was agreed on, 
boss.’ 

“Then the old man pointed to the huge pack- 
ing case and said in a protesting voice: 

“Don’t I get nothing for all them rats?” 


“A man never ought to be allowed to leave 
so much money,” says a labor writer, discuss- 
ing the will of an American. It ought to be 
pointed out that the millionaire in question did. 
not really want to leave it—London Punch. 


The following information and transcript was 
received in our office from one of our local 
justices of the peace. It is a fair sample of 
the stringent provisions of Pennsylvania crim- 
inal laws, at least in the minds of some justices. 


“Peponent says that on the 17 & 18 days of 
November, 1916, one did commit the 
crime of drunkenness, disorderly conduct and 
threatening the lives of his wife and daughter, 
and for using profane and most dasterly insult- 
ing language, so much so that the demons 
would shudder at.”—Docket. : 


In one of his famous speeches Judge John F. 
Phillips said: 


“There are lawyers who must have learned 
their ethics from pious old Peggy Lobb, who 
enjoined on her hopeful son, Paul, when he was 
leaving the parental roof to go into the world: 
‘My child, stick to your sitivation in life; read 
your Bible; study your kittychism, and talk 
like a pious one, for people goes more by what 
you says than by what you does. If you wants 
anything that is not your own, try and do with- 
out it, but if you can’t do without it, take it 
by insinivation, and not bluster, for they as 
steals gets more and risks less than they as 
robs; for of sich is the kingdom of heaven.” 


“Are you going to pay any attention to these 
epithets that are being hurled at you?” 

“Yes, indeed,” answered Senator Sorghuin. 
“I’m having them all carefully copied and filed 
away. I may need them when it comes my 
turn to call names.”—Washington Star. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 

West Pub. Co., St. Paul, Minn. 
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1. Attorney and Client—Criminal Conduct.— 
The fact that a member of the bar has made 
himself liable to a criminal prosecution, and has 
not been prosecuted or convicted, may not be a 
complete defense to a complaint for disbarment 
for the same act.—State v. Fisher, Neb., 174 N. 
W. 320. 

2. Bail—Insane Principal.—Sureties on a 

_eriminal recognizance were not liable for failure 
to produce principal, where principal was insane 
and in custody in another state, since such fail- 
ure was through no fault of the sureties or the 
principal, and since production of insane princi- 
pal would have served no good purpose, inas- 
much as trial could not have proceeded.—Smith 
v. People, Col., 184 Pac. 372. 

3. Relief of Surety.—Arrest and confine- 
ment of the principal in a bail bond for crime in 
another state does not relieve the bail.—Briggs 
v. Commonwealth, Ky., 214 S. W. 975. 


4. Bankruptey—Conditional Sale Contract.— 
Under Act. N. J. May 9, 1889, as amended by Act 
March 14, 1895, unrecorded conditional sale con- 
tract is void against judgment creditors of 
buyer, and so against his trustee in bankruptcy; 
he under Bankruptcy Act 1898 § 47, as amended 
in 1910, standing in position of a judgment cred- 
itor.—In re A. E. Savage Baking Co.; U. S. D. C., 
259 Fed. 976. 


5. Discharge.—A discharge in bankruptcy, 
when granted, relates back to the date of the 
adjudication.—Rate v. American Smelting & 
Refining Co., Mont., 184 Pac. 478. 











6. Brokers—Defined.—A “real estate broker” 
is one employed 
chase, 


in negotiating the sale, pur- 
or exchange of lands on a commission 








contigent on success.—Oregon Home Builders .v. 
Montgomery Inv. Co., Ore., 184 Pac. 487. 

7. Carriers of Goods—Delivery and Accept- 
ance.—Delivery and acceptance are essential to 
impose upon a railway company the duties and 
obligations of a common carrier.—Atchison, T. 
& S. F. Ry. Co. v. Colorado Alfalfa Mill & Power 
Co., Col., 184 Pac. 373. 


8. Duty to Receive. Every common car- 
rier must receive for carriage and carry goods 
of any person tendered to it for transportation, 
provided the goods are such as it holds itself 
out as willing to carry.—St. Louis and S. F. Ry. 
Co. v. State, Okla., 184 Pac. 442. 

9. Initial Carrier.—In absence of a provi- 
sion making remedy under Carmack Amendment 
(U. S. Comp. St. §§ 8604a, 8604aa) to the Inter- 
state Commerce Act exclusive, and in view of 
proviso that it shall not deprive any holder of 
an initial carrier’s receipt or bill of lading from 
any remedy or right of action under existing 
law, the initial carrier, connecting carrier, or 
terminal carrier may all be held liable to ship- 
per for damage caused by their negligence.— 
Pacific Coast Borax Co. v. Shippers’ Navigation 
Co., N. Y., 178 N. Y. S. 182. 


10. Transportation.—A railroad company is 
entitled to reasonable notice when a freight car 
is ordered.—Futch y. Atlantic Coast Line R. Co., 
N. C., 100 S. E. 436. 

11. Carriers of Passengers—Assaults.—A car- 
rier must use reasonable diligence to protect its 
passengers against unlawful assaults by other 
passengers and third persons.—Clark v. Norfolk 
& W. Ry. Co., W. Va., 100 S. E. 480 


12. Waiver.—When a railroad waives its 
right as a common carrier to exact compensa- 
tion and gratuitously gives a pass, which the 
passengers against unlawful assaults by other 
assumes the risk of ordinary negligence of rail- 
road’s employes, the railroad is not liable, in 
the absence of gross negligence, fraud, or will- 
ful wrong of itself or its employes.—St. L. & S. 
F. Ry. Co. v. State, Okla, 184 Pac. 442 

13. Ohattel Mortgages—Course of Trade.— 
A chattel mortgagor, left in possession of goods 
which in the contemplation of the parties are to 
be disposed of by the mortgagor in the ordinary 
course of trade, is the agent of the mortgagee 
to the extent that he may pass the title to the 
goods, sold in the usual way to a purchaser, 
freed of the mortgage lien, and he has implied 
authority to use the necessary and proper means 
to that end.—Southern Ry. Co. v. W. A. Simpkins 
Co., N. C., 100 S. E. 418. 

14. Lien.—In the state of Washington, a 
mortgage which includes chattels such as ab- 
stract books does not serve to convey title but 
creates @ iien only.—Wintler Abstract & Loan 
Co. v. Sears, Wash., 184 Pac. 309. 


15. Conspiracy—Extortion.—An indictment or 
information charging a conspiracy to commit 
extortion, to be sufficient, must charge that the 
conspiracy was against some person or persons 
designated by name, or class of persons, or the 
general public, or must state the reason why 
such designation is not made.—State v. McLoy, 
Idaho, 184 Pac. 470. 


16. Constitutional Law—Deprivation of Prop- 
erty.—If the statute requires, as the initial step 
in the process of depriving a man of. his prop- 
erty, the performance of a specifically defined 
act, that act must be performed substantially, or 
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no jurisriction exists for further action in that 
proceeding against him.—Beck v. Ransome- 
Crummey Co., Cal., 184 Pac. 431. 

17. Expediency.—The policy or expediency 
of a law is within the exclusive domain of legis- 
lative action, and is a forbidden sphere for the 
judiciary.—In re McKay’s Estate, Nev., 184 Pac. 
305. 

18. Contempt—Grand Juror.—If grand juror, 
before taking oath that he will present no per- 
son through malice, hatred, or ill will, under 
Rev. St. 1908, § 3699, has entered into an agree- 
ment or conspiracy to violate it, and, as a grand 
juror, is engaged in consummating that agree- 
ment or conspiracy, he is in contempt, and may 
be punished.—Joslyn v. People, Col., 184 Pac. 375. 

19. Contracts—Condition Precedent.—Fulfill- 
ment of conditions precedent expressed in con- 
tract sued on must be pleaded.—City & County 
of Denver v. Bowen, Col., 184 Pac. 357. 

20. Foreseeing Contingencies.—The pre- 
sumption is that a written contract covers the 
different contingencies that may arise as far as 
they can be reasonably foreseen.—Montague v. 
Lumpkin Perry, N. C., 100 S. E. 417. 

21. Nonperformance.—Physical impossibil- 
ity, meaning practical impossibility according 
to the knowledge of the day, excuses nonper- 
formance of contract.—State v. Hillis, Ind., 124 
N. EB. 515. 

22. Restraint of Trade.—One may legally 
purchase another’s business and trade to re- 
move or prevent competition, coupled with sell- 
er’s undertaking not to carry on same business 
in same place or within same territory, the rea- 
sonableness of restraint depending on whether it 
is such only as to afford fair protection to buyer, 
and the territorial limits depending upon kind 
of trade or business.—Williams v. Thompson, 
Minn., 174 N. W. 307. 

23. Corporations—Employment.—No contract 
of employment by a corporation, though in terms 
for permanent employment, can be valid and 
binding on it, in the sense that it will deprive it 
of the power, given by Rem. Code 1915, § 3683, 
to remove the employe at will without liability. 
—Williams v. Great Northern Ry. Co., Wash., 
184 Pac. 340. 

24. Rescission.—One subscribing and giv- 
ing a note for stock in a corporation must, if 
he desires to recind the purchase on the ground 
of fraud, act promptly, and a delay of two years 
was too great to permit rescission, especially 
in view of the fact that the corporation during 
the delay had become insolvent and its estate 
was in process of administration by a receiver. 
—Lucero v. Colorado Life Ins. Co., Colo. 184 
Pac. 379. 

25. Torts.—The director of a corporation is 
ordinarily liable only for those torts which he 
himself commits.—Hitchcock v. American Plate 
Glass Co., U. S. C. C. A., 259 Fed. 948. 

26. Covenants — Restriction. —A 
forbidding the erection of buildings for offen- 
sive purposes or occupations is broad enough to 
include public garage.—Hohl v. Modell, Pa., 107 
Atl. 885. 

27. Criminal Law—Accused as Witness.— 
Where a defendant offers himself as a witness 
in his own behalf, it rests in trial court’s sound 
discretion as to how far opposing: counsel may 
go in his cross-examination, and unless there is 
an abuse of discretion no error is committed.— 
Mauzy v. State, Neb., 174 N. W. 325. 


restriction 





28.——Circumstantial Evidence.—Before a de- 
fendant can be convicted on circumstantial evi- 
dence, the circumstances must be so strong and 
convincing as to be inconsistent with any rea- 
sonable hypothesis of defendant’s innocence.— 
Robinson v. State, Ind., 124 N. E. 489. 


29.——Corroboration.—In a seduction case, it 
is unnecessary that the prosecutrix be corrob- 
orated as to every material fact, and it is not 
proper to single out isolated facts in the case, 
which are admissible in making out the state’s 
case, and apply the law of accomplice testimony 
to each bit of evidence—Hunt vy. State, Texas, 
214 S. W. 983. 


30. Intent.—In prosecution for receiving 
stolen goods, evidence of other offenses may be 
given to establish method, plan, or intent in the 
disposition of stolen goods.—Castner v. People, 
Colo., 184 Pac. 387. 

31. Motive.—While the absence of a motive 
tends to support the presumption of innocence, 
proof of motive is not essential to convict of a 
crime, where the other evidence established its 
perpetration.—People v. Tom Woo, Cal., 184 Pac. 
389. 

32. Damages—Earning Power.—Los of earn- 
ing power involves an inquiry into the com- 
parative physical and intellectual labor and 
capacity of the person injured before and after ° 
the accident.—Dempsey v. City of Scranton, Pa., 
107 Atl. 877. 


33. Earning Power.—In actions for per- 
sonal injuries, and with reference to the loss of 
earning power as an element of damages, the 
idea of personal effort, physical and mental, is 
not confined to professional or similar services, 
but extends to a person engaged in a business. 
—Baxter v. Philadelphia & R. Ry. Co., Pa., 107 
Atl. 881. 

34. Loss of Business.—That the extent of 
loss of business as an element of damages can- 
not be exactly determined does not prevent re- 
covery on account thereof.—City & County of 
Denver v. Bowen, Col., 184 Pac. 357. 

35. Death—Funeral Expenses.—An adminis- 
trator suing for death by wrongful act cannot 
as an element of damage recover the funeral 
expenses, but only the loss to the estate by rea- 
son of the expenditure being prematurely forcea 
on it.—Brady v. Haw, Iowa, 174 N. W. 331. 

36. Deeds—Cancellation.—In suits for cancel- 
lation of deeds on the ground of fraud, the bur- 
den of proof rests on plaintiff to prove the 
allegations on which he seeks relief by satis- 
factory proof.—Haynes v. Peterson, Va., 100 S. 
E. 471. 

37. Declaration of Trust.—A declaration of 
intent to create a trust in property, made by 
feme sole or other person having unlimited 
power of disposition, may be binding as a cove- 
nant to stand seized of the property, if founded 
upon a valuable consideration.—Johnston v. Bee, 
W. Va., 100 S. E. 486. 


38. Husband and Wife.—Where a wife’s deeds 
to her nephews of land which was her separate 
property were fully delivered under an arrange- 
ment that they should, not be placed of record 
until the wife’s death and that she should pos- 
sess the premises, as between the wife and the 
nephews, her grantees, there was a sufficient 
delivery vesting title in the nephews during the 
wife’s life, and the deeds were effctive accord- 
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ing to their terms.—Headington v. Woodward, 
Mo., 214 S. W. 963. 

39. Divorce —Corroboration.—In view of 
Comp. Laws, § 2661, defendant’s confession or 
admission in a divorce case, though admissible, 
is not corroborating evidence of plaintiff's testi- 
mony; but, where the full record shows that 
there is no collusion, slight evidence in corrob- 
oration of plaintiff, aside from defendant’s ad- 
mission, is all that is required.—Piatt v. Piatt, 
Idaho, 184 Pac. 470. 

40. Whether specific absence of one spouse 
from the family home without consent of the 
other constitutes extreme cruelty depends on 
the facts and circumstance of each particular 
case.—Dupes v. Dupes, Cal., 184 Pac. 425. 

41. Jurisdiction.—Without any showing of 
fraud on the court or lack of jurisdiction, a 
decree of divorce rendered by a court of com- 
petent jurisdiction in another state or territory, 
upon an order of publication duly executed pur- 
suant to it laws, is entitled to the same faith 
and credit in courts of West Virginia as in the 
state or territory wherein rendered.—Caswell v. 
Caswell, W. Va., 100 S. E. 482. 

42. Recrimination—In an action for di- 
vorce for adultery, the court has power to per- 
mit defendant to plead as a counterclaim acts of 
‘adultery committed by plaintiff since the action 
was begun.—Ames v. Ames, N. Y., 178 N. Y. S. 
177. 

43. Discovery—Examination of Party.—Inan 
action on an account stated and for wrongful 
discharge, plaintiff was entitled to examine de- 
fendant before trial as to facts showing whether 
account had been stated, and whether defend- 
ant had promised to pay plaintiff amount 
claimed, and was also entitled to examine de- 
fendant as to the yearly hiring and its terms, 
though not regarding facts designed to show 
plaintiff was discharged without cause.—Swartz 
v. Riteweb Mfg. Co., N. Y., 178 N. Y. S. 189. 

44. Domicile—Twofold Home.—Though one 
had a city home and a country home, he had but 
one legal domicile, and it was for him to deter- 
mine where it should be, with a right to change 
it at any time from one county to the other.— 
In re Winsor’s Estate, Pa., 107 Atl. 888. 

45. Dower—lInchoate.—Until the death of her 
husband, the widow’s dower is inchoate, but im- 
mediately upon his death becomes consummate. 
—Minner v. Minner, W. Va., 100 S. E. 509. 


46. Easements—Prescription.—A prescriptive 

right in a right of way, implying an original 
grant, is in no way dependent upon or affected 
by the fact that there may be other ways of 
reaching the dominant land.—Clark v. Reynolds, 
Va., 100 S. BE. 468. 
- 47. Eminent Domain.— Abutting Owner. — 
Railroad’s invasion of the proprietary rights of 
an abutting owner through construction of a 
bridge, when wrongfully made, pursuant to re- 
quirement by the city, constitutes a “taking,” 
within the principles of eminent domain, and 
cannot be lawfully insisted on, except on com- 
penation duly made.—Powell v. Seaboard Air 
Line Ry. Co., N. C., 100 S. E., 424. 

48. Assessing Benefits.—In trial to deter- 
mine benefits to which a landowner is entitled 
for the taking of part of his farm for a public 
highway, the benefits flowing to such land from 
drainage, may be considered and offset against 
value of land taken when the proof is suffi- 





ciently certain and direct.—Appeal of Burg, 
Minn., 174 N. W. 309. 

49. Payment to Owner.—Before title to 
land for a switch track condemned by a rail- 
road can pass to it, the amount due the owner 
must be determined and paid.—Pittsburgh, C., C. 
& St. L. R. Co. v. Sedwick, Ind., 124 N. E. 512. 

50. Statutory Construction.—Statutes giv- 
ing the right of eminent domain will be strictly 
construed, and proceedings thereunder must be 
in trict conformity with the statute, and every 
jurisdictional provision thereof complied with. 
—People v. Fisher, N. Y., 178 N. Y. S. 184. 


51. Estoppel—Covenant of Warranty.—Under 
covenants of warranty deeds emanating from 
the original grantee of land, she and all persons 
claiming under her were estopped to deny the 
title of her remote grantee, though when she 
acquired title it was subject to a deed of trust, 
the outstanding interest being subsequently ac- 
quired by her so that it inured to her subse- 
quent grantee, and though her conveyance was 
only by quit-claim deed.—Barada-Ghio Real Es- 
tate Co. v. Keleher, Mo., 214 S. W. 961. 


52. Private Road.—Defendant, in suit to 
enjoin and restrain interference with complain- 
ants’ use of a private road or right of way 
through his premies, cannot defend his position 
by the terms of a contract regarding the right 
of way which he himself had disregarded.— 
Clark v. Reynolds, Va, 100 S. E. 468. 


53. False Pretenses—Intent.—In swindling, 
the purpose and effect of the false pretenses is 
to acquire the title—Gordon v. State, Texas, 
214 S. W. 980. 


54. Forcible Entry and Detainer—Title.—An 
action of forcible entry is not for the purpose 
of determining the title, or the right to the pos- 
session in a broad _ sense, but to determine 
whether defendant at time suit is heard and de- 
termined is wrongfully in possession.—Kelley 
v. Kelley, Iowa, 174 N. W. 342. 

55. Fraud—Deceit——In action for damages 
for deceit in exchange of real property, proof 
of amount of expense of plaintiff in moving to 
and from farm held admissible under complaint 
praying for rescission.—Otterstetter v. Steener- 
son Bros. Lumber Co., Minn., 174 N W 305. 


56. Promise for Future Performance.—In 
action for fraud predicated on a promise to be 
performed in the future, the gist of the fraud 
is not the breach of the promise, but the prom- 
isor’s fraudulent intent when making the prom- 
ise not to perform it and the intent to deceive 
the promisee by such false promise.—Rogers v. 
Harris, Okla., 184 Pac. 459. 

57. Memorandum.—If written memoranda, 
consisting of separate papers, are depended on 
to satisfy the statute of frauds, when taken to- 
gether, they must accord in every material par- 
ticular with the bargain averred, and parol evi- 
dence cannot be depended on to explain depart- 
ures.—Sorber v. Masters, Pa., Atl. 892. 


58. Fraudulent Conveyances—Presumption of 
Honesty.—It will be presumed that a transac- 
tion has been honestly made and carried out.— 
E. I. Du Pont de Nemours Powder Co. v. Peder- 
son, Wash., 184 Pac. 316. 


59. Homicide—Self-Defense.—In a homicide 
case where self-defense is pleaded, specific acts 
of violence by deceased towards others than the 
defendant, if known to defendant prior to the 
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homicide, are admissible—Mathews v. State, 
Okla., 184 Pac. 468. 


60. Self-Defense.—Defendant, in a homicide 
case, who admitted the killing but urged self- 
defense, has the burden of proving by a pre- 
ponderance of the evidence that the killing was 
justifiable; that is, that he was in danger of los- 
ing his own life or suffering serious bodily in- 
jury, or that he might reasonably have so be- 
lieved under the circumstances.—State v. Mel- 
low, R. L, 107 Atl. 871. 


61. Husband and Wife—Equity.—A married 
woman may bind her equitable separate estate 
by her sole contract, so as to make it liable in 
equity.—Johnston v. Bee, W. Va., S. E. 486. 


62. Injunection—Peace Treaty.—The Supreme 
Court will not enjoin the mayor of New York 
City and other officials from prohibiting, until 
the treaty of peace with Germany is ratified, 
the performance of opera in the German lan- 
guage in the city; the performances actually 
given by complainant company having provoked 
riotous conduct by bystanders, requiring the 
efforts of a large body of police to control.— 
Star Opera Co. v. Hylan, 178 N. Y. S. 179. 

63. Insane Persons—Loan To.—One who loans 
money to an insane person upon a note without 
knowledge or notice of his insanity can re- 
cover upon it——Merchants’ Nat. Bank of Detroit 
v. Coyle, Minn., 174 N. W. 309. 

64. Insuranee—<Acceleration of Disease.—If 
holder of accident policy was suffering from a 
disease accelerated and aggravated by fall, con- 
stituting an accident, so as to be a cause co- 
operating with it to produce death, his bene- 
ficiary cannot recover on the policy, insuring 
only against death proximately caused by ex- 
ternal, violent and accidental means.—Leland v. 
Order of United Commercial Travelers of Amer- 
ica, Mass., 124 N. E. 517. 


65. Judgment—cCollateral Attack.—An_ er- 
roneous judgment, unless void, is not subject to 
collateral attack.—State v. Farmers’ & Mer- 
chants’ Bank of Cicero, Ind., 124 N. E. 501. 

66.——Collateral Attack.—Recitals in the find- 
ings of the district court showing. jurisdiction 
are conclusive against a collateral attack.— 
Pedersen v. Moore, Idaho, 184 Pac. 475. 


67. Equity.—Judgment may be attacked 
for fraud by a suit in equity in which the bur- 
den of both pleading and proving the fraud rests 
upon complainant.—Hutchinson Co. v. Coughlin, 
Cal., 184 Pac. 435. 


68. Res Judicata.—Where prior action be- 
tween same parties was on a different demand, 
the judgment operates as an estoppel only as to 
those matters in issue or. points controverted 
on the determination of which a finding or ver- 
dict was rendered.—Bijou Irr. Dist. v. Weldon 
Valley Ditch Co., Col., 184 Pac. 382. 


69. Landlerd and Tenant-—Ouster.—A tenant 
should not be ousted in an unlawful detainer 
proceeding except for the wrongful breach of 
the conditions of the letting.—Andersonian Inv. 
Co. v. Wade, Wash., 184 Pac. 327. 


70. Limitations of Aections—Concealment of 
Fraud.—While it is true that committing a fraud 
in a manner that conceals itself precludes the 
defense of limitations, yet there must be rea- 
sonable diligence on part of one seeking to 
avoid the running of the statute.—Curtis v. Met- 
ealf, U. S. D. C., 259 Fed. 961. 





71. Personal Hardship.—Statutes of limita- 
tions are upheld and enforced regardless of 
personal hardship because public policy requires 
ae v. Ransome-Crummey Co., Cal. 184 

ac. . 


72. Master and Servant—Contributory Negli- 
gence.—Where the danger or defect is open to 
the knowledge of the servant as much as of the 
master, the servant cannot recover for injury, 
having been gem 4 of contributory negligence 
or assumed the risk.—Brandon vy. Globe Inv. Co., 
Wash., 184 Pac. 325. 

73. Husband and Wife.—A wife is not liable 
for death of a pedestrian struck by her automo- 
bile, which she permitted to be used as a family 
car, when driven by her husband, in the ab- 
sence of showing that any negligence of the 
husband was in course of her business or pleas- 
ure.—Smith v. Weaver, Ind., 124 N. E. 503. 

- Mortgages — Redemption.—In view of 
Code 1897, § 4045, the right of redemption of 
land sold under a mortgage foreclosure was cut 
off by an appeal from the foreclosure judgment. 
—Korf v. Howerton, Iowa, 174 N. W. 350. 

75. Partition—Sale.—A sale of lands may be 
had when partition cannot be had without great 
prejudice to the owners.—Keyser v. Hage, Minn., 
174 N W 305. 

76. Patents—Reissuance.—The statute pro- 
viding for the reissuance of patents in certain 
cases is intended to secure to the inventor a 
monopoly of that which he actually discovered. 
—In re Otto, D. C., 259 Fed. 985. 

77. Principal and Agent— Knowledge of 
Agent.—Where an agent negotiating a lease for 
a landlord agreed with tenant that the latter 
should make alterations on the premises ton- 
trary to a restriction contained in the lease, 
and the tenant relied thereon and expended a 
large sum of money in making the alterations, 
the knowledge of the agent was the knowl- 
edge of the landlord.—Andersonian Inv. Co. v. 
Wade, Wash., 184 Pac. 327. 

78. Railroads — Contributory Negligence. — 
One riding as a passive guest on the rear seat of 
an automobile, the top being up and the doors 
closed, when the machine was struck by a car 
at a railroad crossing, was not chargeable with 
contributory negligence.—Marion & B. Traction 
Co. v. Reese, Ind., 124 N. E. 500. 

79. Removal of Causes—Nonfeasance of 
Employe.—A declaration in a _ servant’s suit 
against his nonresident corporate employer and 
a resident overseer for injuries by the falling 
of the false bottom of a tank, charging that the 
injuries resulted from the overseer’s failure to 
notify plaintiff of the false bottom, held to state 
no cause of action against the overseer person- 
ally, since such failure was a mere nonfeas- 
ance, and his joinder did not prevent removal of 
cause.—Plunkett v. Gulf Refining Co., U. S. D. 
C., 259 Fed. 968 

80. Sales—Warranty.—Where a _ seller war- 
ranted cattle to be free from infection when 
they were not, and such cattle communicated 
infection to the buyer’s herd, the complaint 
seeking recovery for breach of warranty need 
not particularly aver general damages, but spe- 
cial damages, as those occasioned by communi- 
eation of the disease to the buyer’s herd, must 
be_ specially _pleaded.—Stiefel v. Witherspoon, 
Ind., 124 N. E. 507. 

81. Trade-Marks and Trade—Names, Descrip- 
tive Words.—‘Slo Flo,” as a trade-mark for 
lubricating grease for high speed machines, is 
not entitled to registration, since the quality of 
flowing slowly is essential to such a product, 
and the quoted words are descriptive—In re 
Swan & French Co., D. C., 259 Fed. 991. 

82. Trusts— Declaration of Trust. — Where 
plaintiff and defendant purchased land in de- 
fendant’s name for which plaintiff borrowed 
money, that plaintiff made no claim for an ac- 
ecountine or declaration of trust during four 
years when the relations between the parties 
were intimate and cordial and consisted of in- 
terchanges of courtesies and services, and the 
property had not increased in value, did not 
show laches.—Hughes v. Silva, Cal., 184 Pac. 415. 

83. Wills—Inconsistent Clauses—If a_ will 
gives an absolute title in fee simple, an incon- 
sistent clause attempting merely to limit that 
title, or convey to the same person a limited 


title in the same land, will he disregarded.— 
Grant v. Hover, Neb., 174 N. W. 317. 

84. Taking Effect.—It is the policy of the 
law that a devise shall take effect at the earli- 
est moment the language pvermits.—McDonald 
v. Howe, N. C., 100 S. E. 427, 
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